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Robert B. Williams, Joanna K. Benedict, et al. (referred to collectively as the "Petitioners") by and through their undersigned legal counsel, hereby submit this Post-Hearing Memorandum in accordance with the direction of the County Board of Appeals for Howard County ("Board") at the conclusion of the four (4) hearings held on the Petition for Conditional Use filed on their property.

STATEMENT OF THE CASE
This case involves a Petition for Conditional Use for fifty (50) age-restricted, adult single family detached homes in the RR-DEO (Rural Residential - Density Exchange Option Overlay) zoning district. The case is before the Board on a de novo appeal, following a ruling by the Howard County Hearing Examiner denying the requested relief.

The Petitioner has produced testimony and evidence, primarily from professionallexpert
witnesses) that the proposed conditional use complies in all respects with the general standards required
for approval set forth in Howard County Zoning Regulations ("HCZR") Section 131.B and the
conditions specifically set forth in HCZR § 131.N.1 for approval of a project for "Age-restricted Adult
Housing." Experts testifying in the Petitioners' case were Jacob Hikmat, PE, Robert Sheesley a
recognized environmental consultant and analyst, and Joseph Caloggero, a professional engineer and
professional traffic operations engineer. The Protestants, through a variety of legal counsel, have
produced only lay testimony and exhibits purporting to rebut the substantial evidence of the Petitioners.
The proposed use is to be developed on a single lot, subjected to a condominium regime2 and
proposed to be improved with fifty, single family homes, a community center, swimming pool, tennis
court area, as well as exercise and walking paths. The proposed development is on the interior of a fifty
acre parcel, with the periphery consisting of forest conservation buffer areas (subject to perpetual

Pursuant to Howard County Code Rules of Procedure of the Board of Appeals, Section 2.207(b), any "evidence which would be admissible under the rules of evidence applicable in judicial proceedings in the State of Maryland shall be admissible in hearings before the Board of Appeals." Maryland Rules of Procedure, Chapter 700, entitled Opinions and Expert Testimony is the specific authority for the taking of expert testimony in judicial proceedings in Maryland as imputed to the Board by its own Rules.

2
See, Title 11, Real Property Article, Annotated Code of Maryland - The "Maryland Condominium Act"

easements) and "heavy buffer" landscape areas (Howard County Type C). The development is to occur in a single phase with no variances necessary from the bulk and area standards of the HCZR. In all cases, the minimum land area, setback, open space and other requirements are provided and, in many cases, exceeded. The proposed development wi11 be on private well and septic, like most communities in western Howard County. Approval of the septic reserve area and the private water supply will have to meet all local and state requirements and will be subject to strict scrutiny during local and state environmental review, including a groundwater discharge permit and a Water Appropriations Permit. The condominium development wi11 be accessed with a single-entrance roadway which branches into two interior roads that terminate in cul-de-sacs, with the entrance having adequate sight distance in both directions at its intersection with the existing public roadway.

There are a variety of homes in the vicinity of the subject property, some of which are located
on lots of slightly larger than one acre with the majority on lots of a minimum of three acres. The
dwellings proposed on the subject property wi11 be single and double-story and will range in size from
1,800 square feet to 6,000 square feet. Schematic footprints3 and elevations of dwellings ranging in size
from 1,800 square feet to 5,480 square feet are depicted on Sheet 3 of 3 of Petitioners' Exhibit No. 1.
The Howard County Hearing Examiner assumed, incorrectly, that all of the proposed dwellings would
be 6,000 square feet in size. Petitioners' expert engineer, Jacob Hikmat, PE, testified that the large,
Generic Box was shown so that the Hearing ExaminerBoard of Appeals could see the layout if all
dwellings were constructed of the maximum size. The maximum Generic Box permits the Board to
determine, visually, the maximum total of all footprints for the 50 age-restricted dwellings proposed.
The Protestants' objections can be categorized into two primary areas: i) disputes with the
review and approval procedure for conditional uses; and ii) alleged failure of the proposal to meet
statutory requirements, including perceived impacts at the subject property. At the conclusion of the

3 The dwelling footprints shown on Page 1 of 1 of Petitioners' Exhibit No. 1, show a dwelling "Generic Box" [see Note No. 20] of approximately 80 feet by 40 feet, including the attached, two-car garage.

Protestants' case, the Petitioners presented expert, rebuttal testimony with respect to concerns raised by the Protestants. At the conclusion of the Petitioners' rebuttal case, the Board requested post-hearing memoranda and scheduled oral argument of counsel and public deliberation by the Board.

PROTESTANTS' DISPUTES WITHAPPROVAL PROCEDURE

The Protestants are apparently of the belief that all studies, evaluations, project design and builder marketing must be completed before a conditional use application for age-restricted adult housing can be considered for approval by this Board. The statutory requirements for submission, review and approval of a conditional use are set forth in HCZR § 131. A petitioner is required to submit a conditional use plan:

which shows all existing and proposed uses, structures, parking areas, points of ingress and egress, landscaping, and the approximate location of relevant natural features which, when required by the Department of Planning and Zoning, shall include wetlands, steep slopes, and tree and forest cover; information regarding noise, dust, fumes, odors, lighting, vibrations, non-sewage solid was, hazards or other physical conditions resulting from the use which may adversely impact vicinal properties; a statement whether the property is served by public or private water and sewage disposal, advising that additional information can be obtained from the Howard County Health Department and its current address; and, if required by the Department of Planning and Zoning, traffic studies, market studies and noise studies.

HCZR § 131.F.2.a. through d.

The Petitioners met their burden with the conditional use plan marked as Petitioners' Exhibit
No. 1. Based on that plan, the Department of Planning and Zoning ("DPZ") recommended approval
of the conditional use, subject to five recommendations, two of which are existing, statutory mandates
[Recommendation Nos. 1 & 5], two of which were met by Petitioners' Exhibit Nos. 2 and 3
[Recommendation Nos. 3 & 4] and the remaining of which will be determined by the Howard County
Health Department along with the review of the building permit and plans [Recommendation No. 2].
The appellate courts of Maryland, in evaluating proposed conditional uses or special exception
uses4 has recently referred to a `conditional use' as one which "is a desirable use which is attended with
Appellate courts use and interchange the terms `special exception use' and (continued...)
detrimental effects which require that certain conditions be met. Accordingly, conditional uses are permitted uses, so long as the conditions set out in the zoning ordinance are satisfied." Soaring Vista Properties at154 (1998). (Quoting, Cromwell v. Ward, 102 Md. App. 691 (1995) (citations omitted)).

Once the Petitioners met their burden through testimony and direct evidence, it was incumbent on the Protestants to actually demonstrate that, due to some overwhelming and unique characteristic of their neighborhood, the adverse impacts inherent to and associated with the proposed conditional use are greater on the subject property than elsewhere in the RR district. While the Board is not bound by strict rules of evidence, the substantial evidence of the Petitioners cannot be overcome by undocumented, unsubstantiated fear or dislike of the proposed use. This Board, in evaluating a conditional use request, cannot be swayed or persuaded by plebiscite and "therefore testimony in opposition restricted solely to lay witnesses, petitions of objection to the proposal by residents, and testimony amounting to unsupported dislike and fear of' a project amounts to no evidence at all with respect to the legal analysis required. Entzian v. Prince George's County, 32 Md. App. 256, 262 (1976). Accord, AT&T Wireless v. Mayor & City Council, 123 Md. App. 681, 694 (1998); Sharp v. Howard County Board of Appeals, 98 Md. App. 57, 79 (1993) [both discussing Anderson v. Sawyer,

23 Md. App. 612 (1974)].

The issue before this Board is not unlike the development approval process that was used in Baltimore County. Under the County Review Group ("CRG") development approval process a developer presented a plan of proposed development that was required to "set forth an informative, conceptual, and schematic representation of the proposed development in a clear and legible manner by means of maps, graphs, charts, or other written or drawn documents so as to enable the county and all reviewing agencies an opportunity to make reasonably informed decisions regarding the development." Art Wood Enterprises v. Wiseburg Community Association, Inc, 88 Md. App. 723, 729
	4(...continued)

`conditional use' on a frequent basis, applying the same body of law to each.
v. Soaring Vista Properties, 121 Md. App. 140, 154 (1998) at fn 2.
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(1991) After the CRG took final action approving the plan, the review/approval process was not over. The developer may have been "granted approval of the conceptual plans, but numerous agency permits, inspections, and approvals will follow ..." Id. at 730. The court held that "if the CRG has all the information before it necessary to approve the plan--that is, the plan satisfies" the statutory requirements of the Baltimore County Code applicable to CRG plan approval "and the CRG approves the plan on the basis of that information, then the requirements of' the relevant statutory requirements "are satisfied, regardless of whether additional information regarding the proposed development may be necessary in future stages of the land development review and approval process." Id. at 731. The relevance of the court's reasoning to Petitioners' case cannot be ignored - if the conditional use plan presents the information necessary to meet the statutory requirements, it should be approved regardless of what additional information and/or approvals might be necessary in the future review and approval process before building permits are finally issued.

PETITIONERS' HAVE SATISFIED THE APPLICABLE REQUIREMENTS FOR APPROVAL
OF THE CONDITIONAL USE PLAN

Approval of a conditional use is subject to the conditional use plan demonstrating compliance with the general requirements of HCZR § 131.B and the more specific requirements for age-restricted adult housing set forth in HCZR § 131.N.1. The testimony and evidence presented by the Petitioners is set out below, in table format, to address compliance with each of the requirements and standards:

	Section

131.N
	REQUIREMENT
	PLAN PROPOSES
	CONDITION

SATISFIED
	CONDITION

EXCEEDED

	1.a
	detached/semi-detached

dwellings
	ONLY detached dwellings
	X
	

	1.b
	in RR zone, minimum of 50

dwelling units
	50 detached, single-family

dwellings are shown on the

Conditional Use Plan -

Petitioners' Ex. 1
	X
	

	i.e
	1 dwelling unit per acre -

allowable density
	Conditional use area is 50 acres
	X
	

	l.d.(1)(b)
	maximum height of 34 feet
	all dwellings will be less than 34

feet in height
	X
	


Williams

	
	
	

	l.d.(2)
	Structure/Use Setback from

Perimeter

(a) 40 feet

(b) 50 feet
	minim
of 100 feet

(a)
um

(b) minimum of 100 feet
	
	X

X

	1.d.(3)
	20 foot interior road setback for

garage units
	20 feet
	X
	

	l.d.(4)(a)
	Structure setback from lot lines
	N/A - no interior lot lines in

condominium development
	_
	_

	l.d.(5)(b)
	Distance between dwellings:

side to side - 15 feet
	20 feet
	
	X

	i.e.
	50% of site area in open space
	68% +

[Note 2.E on Plan]
	
	X

	1.f.
	Accessory uses limited to on-

site residents/guests
	Will be limited by Condo

Declaration
	X
	

	1.g.
	Community building
	Community building of 1000 sq.

ft.
	X
	

	1.h.
	Loading/trash areas
	N/A
	-
	

	1.i.
	Buffering new periphery OR

compatible building design 5
	Significant buffer and compatible

dwellings
	
	X

	1.j.
	Requirements for phased

development
	N/A - wi11 be built in single phase
	_
	_

	1.k
	Creation/Maintenance of Age

Restrictions
	Condominium Declaration

Petitioners' Ex. No. 2
	X
	

	1.1.
	Open space managed by

common entity
	Council of Condominium Unit

Owners
	X
	

	1.m.
	Floor plans or other material

demonstrating app~ropriateness

for age-restricted
	Universal design features [Plan

Note 17]

Additional mandatory and

optional features [Petitioners' EL.

No. 3]
	X
	X

	l.n.
	10% moderate income housing
	Req'd MIHU Agreement and

MIbIIU Declaration will be

executed and required - unless fee

in lieu of is accepted pursuant to

recently enacted legislation
	X
	-

	
	
	


The general conditional use criteria (HCZR § 131.B), applicable to all proposed conditional

floor pl OR other materials demonstag appropriateness for ne-rescted
5 This requirement is stated in the disjunctive. Either the adequate buffer must be provided or the proposed dwellings must be compatible in scale and character with residences in the community. Petitioners' testimony was that both criterial will be satisfied.

6 This requirement is also stated in the disjunctive; the Petitioners must --provide elati
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uses, have been met based on the Petitioners' Exhibits and expert witness testimony, and the information provided with the Petition as analyzed by the Department of Planning and Zoning. (Technical Staff Report at page 5.) The proposed use is in harmony with the General Plan. The Protestants have suggested that the proposed use, since it includes two-story dwellings as well as single-story dwellings, fails to comply with the sentence in the Howard County General Plan 2000 ("General Plan") where it is recommended that the HCZR be amended to "provide other housing opportunities for seniors, including attached and detached single story single family homes." Id. at 82-83 To date, the Howard County Council has not accepted nor adopted such a regulation - single story as well as two story dwellings can already be developed for age-restricted adult housing, subject to the maximum height limitation. Similarly, the County Council has not acted on the recommendation in the Howard County Senior Housing Master Plan (at page 25) to amend the conditional use for age-restricted adult housing in western Howard County to allow a density of two (2) dwelling units per acre.' The market population, fifty-five years and older, will determine which of the housing types and sizes they wish to have constructed. As evidenced by testimony during the Board's hearing, the majority of the new dwellings will be in the range of 3,000 to 4,000 square feet in size, far less than the universal 6,000 square feet as determined, unilaterally, by the Hearing Examiner.

The Petitioners demonstrated that the proposed use at this location will not have adverse effects on vicinal properties above and beyond those ordinarily associated with age-restricted adult housing. The test is not if there will be adverse effects; rather, the test is whether or not those effects inherent to age-restricted adult housing will be exceeded due to the location of the subject property. Route 32 is the major arterial to which the local access road intersects. The uncontradicted testimony of W. Hikmat was that the RR zoning district essentially follows the Route 32 corridor. [See Petitioners'

' General Plans and Master Plans are often overstated in their relative importance. The appellate courts of Maryland have characterized such plans as "general guides" (Duke Street LPS v. Calvert County, 112 Md. App. 37, 53 (1996)) or at "best a `flexible guide,' or an `intellectual prophecy' of future development." Kanfer v. Montgomery County Council, 35 Md. App. 715, 733, (1977).

Exhibit No. 4] Mr. Caloggero, PE, PTOE testifying on behalf of the Petitioners agreed with the General Plan [Protestants' Exhibit No. 2] identifying Route 32 road segments along its length (not just in the vicinity of the subject property) as Level of Service E and F - levels which indicate heavy flow, frequent stoppage and slow speeds. [General Plan, Page 103, Box 4-6; Protestants' Exhibit No. 1] Mr. Caloggero described Route 32 as a regional roadway handling traffic from adjoining counties and Pennsylvania. Mr. Williams, one of the owners of the subject property, testified that the reduced speed on Route 32 actually makes it safer to enter and exit from the community. Mr. Caloggero's uncontradicted testimony was that the classification of Route 32 road segments, the mandatory headlight requirement imposed by the State Highway Administration and the Route 32 intersection with the local access road were all factors common to Route 32 along much of its length and have no bearing on the issues presented to this Board. The conclusions of the Protestants regarding estimated traffic generation from the proposed use were dismissed by Mr. Caloggero as not in accord with accepted data regarding senior housing traffic generation and due to the fact that the Protestants' informal survey involved persons living in dissimilar housing (non-age restricted adult housing).

Robert Sheesley, former director of the County's Department of Environmental Health and one of a mere handful of people that have been certified by Howard County, Maryland as a Privatized Percolation Test Applicant, described in detail the methods employed in soil evaluation and analysis in the area of the proposed septic reserve area ("SRA") on the plan. A total of fifty (50) soil evaluation tests were conducted within the SRA and the soil profiles were observed and evaluated to a depth of between 13 and fifteen feet. Of those tests, only one (1) failed to pass state and county requirements. In Mr. Sheesley's professional opinion, the "soil profiles are excellent compared to other areas of the County." Additional testing, for not less than one year (assuming normal rainfall during the test period, otherwise the period will be extended) will be conducted of ground water levels, as part of the required groundwater discharge permit process. Only thereafter wi11 the actual sewage system be designed to ensure required vertical separation from the ground water and only in soils capable of treating the sewage flow. The ultimate design of the system will dictate the total number of bedrooms that can be

created in the development. That limit on bedroom creation will be enforced by the State of Maryland [MDE] and Howard County, pursuant to permit limitations, as well as privately pursuant the restrictions under the Condominium Declaration of Covenants, Conditions and Restrictions.

There will be a central water supply for all of the proposed dwelling units. Mr. Sheesley has received a Water Appropriation Permit package from the Maryland Department of the Environment ("MDE"). There remains one part left for analysis of the water supply, the seventy-two hour pump test to ensure sufficient water availability and recharge such that there will not be any impact on water wells in the area. The water supply on the subject property will be subject to MDE's current, stringent testing and recent regulations, unlike the wells of many of the neighbors to the subject property constructed

before the new regulations.

As Mr. Sheesley noted, neither the SRA and attendant septic system nor the water supply system can be turned over by the developer to the Condominium Association until both are found to be fully operational, meeting all State and local requirements. Thereafter the Condominium Association will be responsible for maintenance and repair of both systems.

The Protestants have failed to show affirmatively (other than speculation and supposition) that the proposed use at the subject property will have greater adverse effects the it would if located elsewhere in the RR district. "[I]f there is no probative evidence of harm or disturbance in light of the nature of the zone involved or of factors causing disharmony to the operation of the comprehensive plan, a denial of an application for a special exception [conditional used use is arbitrary, capricious and illegal." AT&T Wireless, 123 Md. App. at 691; citing the seminal case in Maryland for review of conditional use/special exception use applications - Schultz v. Pritts, 291 Md. 1, 11-12 (1981). To the cont, arythe Petitioners have shown through substantial evidence and the DPZ Technical Staff Report concludes, that the proposed age-restricted adult housing community at the subject property will not have any adverse effects on vicinal properties above and beyond those normally associated with such use. (Testimony of Hikmat, Sheesley and Caloggero; Technical Staff Report at 5.)

SUMMARY and CONCLUSION

SUMMARY and CONCLUSION

The Petitioners have met their burden for the approval of the conditional use at this stage in the review process. Surely, there are additional approvals, designs and permits which must be obtained in the future. Final site plan, lighting, building permits and the like must be reviewed and approved. Route 32 is a heavily traveled roadway, but the capacity of that road wi11 not be significantly affected by or have any effect on the proposed use. The market of persons 55 years or older wi11 dictate the size of the dwellings to be constructed, absent any applicable moderate income units. Clearly they wi11 not all be 4,000 or 5,000 square feet in size and certainly not 6,000 square feet in size as found by the Hearing Examiner. The Protestants have offered no credible evidence in opposition, other than belief, fear and unfounded concern. One suspects that many of the same concerns were voiced when the homes of the Protestants were proposed for development.

Governmental regulators, responsible for the health, safety and general welfare of the public at large, have established a myriad of tests, studies, evaluations and minimum standards that must be met before building permits will be issued. Apparently, the Protestants are not satisfied with the process, they want everything reviewed and approved at the first or conceptual step which is pending before this Board. Such a position is illogical and unreasonable. The process has been established to invoke an

orderly review of the proposed use.

For all of the foregoing reasons, the conditional use should be approved, incorporating the Petitioners' exhibits as required conditions.

Howard L. Al•~'~, Levin & Gann, P.A.

8th Floor, Nottingham Centre 502 Washington Avenue Towson, Maryland 21204

410.321.0600 [voice]/410.296.2801 [fax] halderman@LevinGann.com Attorneys for Petitioners

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 29th day of September 2006, a copy of the foregoing Petitioners' Post-Hearing Memorandum, was mailed, postage prepaid, First Class United States Mail to the following: Ruy McEwan Garcia-Zamor, Esquire, c/o Garcia-Zamor Intellectual Property, 12960 Linden Church Rd, Clarksville, MD 21029-1123; and to Rebecca Slade Yoshitani, Attorney at Law, 13031 Twelve Hills Rd, Clarksville, MD 21029-1144.
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